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IN THE COURT OF JUDICIAL MAGISTRATE 1st CLASS, NALBARI 

 

Case No. 194m /2017 

 

    ANOWARA BEGUM 

-Vs- 

 NUR HUSSAIN ALI 

 

Present: RUBINA YASMIN, A. J. S.  

   JMFC, Nalbari   

 

Advocates appeared:   

  Mr. Nurul Huda………for the petitioner. 

Mrs. Dipali Barman………for the respondent 

Evidence recorded on – 26-03-18, 8-05-18 

Date of argument – 17-05-18 

Date of judgment – 24-05-18  

 

  

 

     JUDGMENT and ORDER 

 

The instant proceeding has been drawn out on the petition filed by Mrs. Anowara Begum  

(hereinafter called as 1st party) u/s 125 of CrPC against her husband Md. Nur Hussain Ali 

(hereinafter called 2nd party) for monthly maintenance of Rs. 5000/- for her and Rs. 4000/- 

for her children.  

  The case of the 1st party in brief is that, the 1st party got married to 2nd party 

on 20/01/02 and started living in her husband’s house. Subsequent to their marriage one 

boy child and a girl child is born out of their wedlock. The 1st party alleged-cruelty, both 

physical and mental by the husband due to non-fulfillment of dowry demands. It is alleged 

that on 03/10/17 the 2nd party even tried to kill her by putting fire on her. In the year 2010 

the 2nd party again subjected 1st party to physical torture for non-fulfilment of dowry and 
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then the 1st party filed a case against him which was later amicably settled by the people. 

She further alleged that the 2nd party has deserted her and children and tied knot with 

another woman named Sabiya Begum and started living in a rented house. She stated that 

her son is physically and mentally challenged child and the 2nd party neither takes care of 

him nor provides any financial assistance to the 1st party. The 1st party further stated that 2nd 

party has his two own tempo and 2katha land in his name and that he himself runs both the 

tempos and earns near about Rs. 25,000/- 30,000/- per month 

  The 2nd party contested the case of the 1st party by filing written statement 

contending inter-alia that there is no cause of action for the case and is not maintainable in 

law. The 2nd party has denied all the allegations put forwarded by the 1st party. The 2nd 

party has also stated that he is simply a driver and daily wage earner and earns about Rs. 

4000-5000 per month.  He further stated that he has a son from the 2nd wife and also has to 

take care of his father and mother and that 1st party is a mid - day meal cook and her salary 

is about Rs. 1000 and earns Rs. 4000-5000 from other sources. 

In order to establish the respective cases, both the parties adduced one 

witness each. Arguments of both parties are heard.  

 

POINTS FOR DETERMINATION: 

 

1. Whether the 1st party is living separately from the 2nd party without any sufficient 

cause? 

2. Whether the 2nd party neglects or refuses to maintain the 1st party who is unable to 

maintain herself? 

3. Whether the 2nd party is entitled to maintenance? If so what is the quantum of 

Maintenance? 

 

 

DISCUSSION, DECISION & REASONS THEREOF: 

  

Point No. I: 

  There is no dispute between the parties regarding marriage. The 2nd party 

has admitted that the 1st party is his first wife and that one son and a daughter is born out 

of their wedlock. So far, the allegation of the 1st party for living separately from her husband 
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is concerned it is alleged by the 1st party that the 2nd party has subjected her to physical 

torture due to non fulfilment of dowry demand. The 2nd party is now living with another 

woman and both the 2nd party and his wife Sabiha assaults the 1st party. The 1st party has 

stated that 2nd party has advised her to go to her parental house and told that he would 

divorce her. She further stated that he did not even provide proper foods to her. The 1st 

party is living in 2nd party’s house only because of the children. The 2nd party has also 

admitted that he has married for the second time and now he stays in a rented room with 

the 2nd wife. 

On perusal of the evidence, it is seen that 2nd party has remarried and he himself 

stays with the second wife in some other place. It is obvious that a women would never stay 

with a husband when he marries another woman and in this case the husband stays in some 

other place with his second wife and hence it is a sufficient cause for a wife to live 

separately from her husband.  

 

 

   

Point No. II and III are clubbed together 

   

The petitioner/1st party in her evidence stated that from 3/10/17 the 2nd party has not 

provided any financial assistance to her. Prior to the said date the 2nd party was giving her 

Rs. 100, Rs 50 to her. In her cross examination she has admitted that she is a midday meal 

cook and she gets Rs 1000/- per month. The Learned Counsel for the 1st party argued that 

she only gets Rs. 1000/- and she has to maintain her two children and the husband has the 

moral obligation to maintain his wife. It is pertinent here to mention that the sine qua non 

for sec 125 CrPC is that the person claiming maintenance must be unable to maintain 

herself. However the 1st party has herself admitted that she earns Rs. 1000/- per month. 

Therefore it would not be correct to say that she is unable to maintain herself. So far as the 

maintenance with regard to the children is concerned the 1st party has stated that she has 

one girl child who is studying in Class IV in a government school and her son is mentally and 

physically handicapped. The 2nd party has also admitted in his cross examination that the 

son is physically challenged person. The main aim of section 125 CrPC is to provide a 

summary remedy to the dependent from destitution and to serve a social purpose. The 2nd 

party being the father of the children Akram Husain and Rupjan Begum, he is under every 
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obligation to maintain his own child. And as the son Akram Hussain is mentally challenged 

person he heeds special care and treatment and therefore it is the prime duty of the 2nd 

party being the father of Akram Hussain to provide financial assistance for his treatment. 

 

The 1st party claims that 2nd party has two tempo of his own and 2 katha land in his name 

and earns Rs. 25000/- Rs 30000/- per month. The 2nd party has denied the same and stated 

that he is a driver and earns his daily wage. He earns near about Rs 4000-Rs 5000 per 

month. The Learned counsel for the 2nd party has argued that he has to maintain his parents 

and also his second wife. But the 2nd party in his cross examination has stated that his father 

is dead and mother stays with his younger brother. He has not stated that he is looking after 

his mother. 

In view of the above discussions and decisions, it is held that though 1st party is 

not entitled to get maintenance from the 2nd party, however the children Akram Hussain 

and Rupjan Begum are entitled to get maintenance from the 2nd party. However keeping 

in the view the fact that   2nd party has now remarried and also has an issue from the 

second wife he is under obligation to maintain them as well and that he is a daily wage 

earner hence the court is inclined to fix the quantum of maintenance considering all 

aspects. 

 

 

 

 

O R D E R    

 

In the result, maintenance allowance is granted to Akram Hussain and Rupjan Begum @ Rs. 

1000/- (Rupees one thousand) each per month from the 2nd party w.e.f. date of passing of 

this order i.e. 24.05.18 until the children becomes major and as per provision of law. The 

payment to be made by 10th of every month through this court. 

  A free copy of this judgment be given to the parties forthwith. 

  This Misc case is disposed of on contest accordingly. 

          
 

 
 
Rubina Yasmin 
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          JMFC, Nalbari 

 
 
 

 
 

Appendix 
 

 

List of witness for the 1st party 

1. PW1- Anowara Begum 

 

List of witness for the 2nd party 

1. DW1- Nur Hussain Ali 

 

Documents exhibited 

Nil 

 

 

 

 
 
 
 
 
 
 
 
 
 
Rubina Yasmin 

          JMFC, Nalbari 
 

 

 

 

 

 

 

         


